
 

CONNECT’s notes from the Office of Open Records – Webinar on the Sunshine Act and RTK 

4/7/2020 

Relevant Links 

The presentation: https://www.openrecords.pa.gov/Documents/COVID-19_Webinar.pptx  
 
OOR Sunshine Act Advisory: https://openrecordspennsylvania.com/2020/03/11/the-sunshine-act-and-
covid-19/  
 
PA District Attorneys Association Sunshine Act 
Guidance: https://openrecordspa.files.wordpress.com/2020/03/pdaa_covid-19_guidance.pdf  
 
OOR RTKL Advisory: https://openrecordspennsylvania.com/2020/03/12/the-rtkl-and-covid-19/  
 
SB 841: https://twitter.com/ErikOpenRecords/status/1247505628274348032  

 

Sunshine Act 

• This is guidance, not legal advice 

• If there is a complaint filed, it will be a judge who will decide if your muni/org is in compliance 

with the Sunshine Act. Public safety, the safety of your employees and your own safety are 

paramount. This guidance strikes a necessary balance during this emergency situation. 

• SB841 - in conference between both houses to finalize language. May see something as early as 

this week. OOR believe they're clarifying the OOR's guidance and giving additional guidance. 

o OOR representative: “SB 841 is not technically in conference committee. The underlying 

bill has been through both chambers, and this new language was adopted by the Senate 

yesterday. I expect the Senate to vote today. The House could concur this week, which 

would send the bill to Governor Wolf” 

o The full bill history is available here. 

• All agencies must still abide by the Sunshine Act. The Governor's Emergency Declaration allows 

for limited discretion with suspending some formal requirements to ensure the health and 

safety of the community, the board, and employees (Reference Title 35). Municipalities already 

have discretion. 

• Given the technology out there, there are various options available to still comply 

The Meeting Itself 

• Can the business be postponed until after the crisis? If so, put the business on the backburner 

until you can have a typical in-person public meeting. 
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• Virtual meeting utilizing software such as Skype, Zoom or Facebook. ORR believes this is the best 

solution to the current situation.  

• You have to weigh your own personal safety and the safety of the public vs. the need to have 

the meeting and how you have . We believe setting aside the various quorum requirements is 

appropriate 

3 Requirements that must be met 

• Advance notice - at least 3 days notice in a paid newspaper of general circulation. If it's practical 

to do that, you should do that. Specify: the platform and all relevant information 

o If it’s not practical to advertise in a newspaper, go ahead and advertise via social media 

or any other way you can get the information out to the public – municipal website, 

Facebook, email newsletter, etc.  

o 3 Points to include in the notice: 

1. You’re having the meeting 

2. The mode of the meeting (Skype, Zoom, conference call, etc.) 

3. Instructions for how the public can participate in the meeting 

• The public must have the ability to participate 

o You still have a legal requirement to allow public comment prior to any official action 

being taken (any matter the board takes a vote on) 

o One of the simplest options is to post the agenda on social media several days before 

the actual meeting and solicit public comment via email. Ensure that all public 

comments are distributed to the board prior to the meeting and prior to taking the vote. 

▪ If you are a board member, you cannot discuss these comments prior to the 

meeting – all deliberation must take place in the public eye (during the actual 

meeting) 

o Some platforms allow an actual comment period done by phone – you can apply the 

same rules and procedures as you would during a regular meeting (3 minute time limit, 

etc.). 

o You can allow live instant messaging and regulate that as best you can as you would 

during a regular meeting – you can open up the chat feature to allow for public 

comment prior to the vote  

• All board members must be able to hear everyone else, and everyone else must be able to hear 

all board members 

Physical Meetings 

Social distancing with physical meetings is not recommended – there are anecdotes about gatherings 

where people practiced social distancing and still passed the virus. Physical meetings are clearly a last 

resort. 

Emergency Meetings 

Within the Sunshine Act as it currently exists, there is the option to hold and Emergency Meeting. This 

does not require the advance notice that a regular meeting or a special meeting requires. As such, 

there’s no requirement that the public participate. This can be used only to address emergency issues, 



i.e. emergency declarations, immediate health and safety measures, hirhing emergency responder staff, 

purchasing COVID-19 related supplies. Reach out to ORR if you have questions on this. 

“Go the Extra Mile” 

• It’s important as public servants to go the extra mile to communicate what we’re doing during 

the emergency to ensure public trust. 

Recordings 

• Record your meetings and make the recordings available to the public. They may also prove 

helpful if a complaint is filed with the courts. 

o If you have a website, you can put the recording on the website so that people can 

download it and become aware of 

o If you can livestream your meeting,  

o If there is a complaint about an alleged violation, your recording would be available fo 

the judge to listen to for you to make your case that you did the best you could given 

the limited resources available to you during the emergency declaration. A recording 

would help you put any complaint to bed. Do this as a best practice. 

Right to Know Law 

• Public safety, the safety of staff and safety of officials is paramount – this would outweigh any 

extenuating circumstance 

• “Do the best you can with the resources available to you” 

• The Governor’s Emergency Declaration gives municipalities limited discretion with suspending 

some of the formal requirements to ensure the health and safety of the community, the board 

and employees. 

o May mean suspending receipt of RTK requests if you have no way to safely do that. For 

example, ORR has limited access to postal mail, so they are extending deadlines related 

to responding to RTK requests and deadlines for filing appeals. They are still responding 

to requests as best they can 

o Asking requestors to only submit requests that are urgent. No definition of urgent, but 

they ask that as a requestor you exercise common sense and best judgment – “can this 

wait?” This is subjective.  

o If you have the staff and access to respond, then by all means respond.  

o If your offices are physically closed and there’s no way to electronically close business, 

then under the Right to Know Law, it would not be considered a business day. 

o Extenuating circumstances: employees don’t have access to the office, to computers, or 

to all the data sources necessary to respond – obviously that would have an impact on 

your ability to respond 

o ORR will give all consideration to delays and deemed denials to ensure the due process 

rights of both parties are met 

The Office of Open Records 

• The OOR is open for business, although physical office is closed 

• All staff are working remotely with limited access to computer systems/data sources 



• Limited access to postal mail 


